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DATE OF NOTIFICATION. 12/4/04 
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3/22/07 
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DATE ACTIVATED: 05/10/04 
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Friends of Carolyn McCarthy (MUR 5334) 
Jay S. Jacobs, Chairman of Nassau County 

Democratic Committee (MUR 5341) 

Friends of Marilyn F. O’Grady and Thomas Keller, 

Marilyn F. O’Grady 
Alumni for O’Grady (MUR 5341) 
Alexandre Carew (MUR 5334) 
helson DeMille (MUR 5334) 
Baval Bernard (MUR 5334) 
Charles Kadish (MUR 5334) 
Lawrence & Susan Kadish (MUR 5334) 
Charles Mansfield (MUR 5341) 

as treasurer 

2 U.S.C. Q 431(8)(a) 
2 U.S.C. Q 431(18) 
2 U.S .C. Q 434(a)(2)(A)(i)-(iii) 
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2 U.S.C. 8 434(a)(11) 
2 U.S.C. 4 434(b)(2)(G) 
2 U.S.C. 8 434(b)(2)(H) 
2 U.S.C. 3 434(b)(4) 
2 U.S.C. 3 441a(a)(l)(A) 
2 U.S.C. 0 441d(a), (a)(3) 
11 C.F.R. 5 100.17 
11 C.F.R. 0 100.22 
11 C.F.R. 8 104.18(a)(l) 
11 C.F.R. 0 110.11(a)(3) 
11 C.F.R. Q 110.11(a)(5) 

lNTERNAL REPORTS CHECKED: Disclosure Reports and Internal Indices 
Report of the Audit Division on Friends of Marilyn 

F. O’GmdY (Jan. 15,2002-De~. 31,2002) 

FEDERAL AGENCIES CHECKED: None 

I. INTRODUCTION AND SUMMARY * 
Dr. Marilyn O’Grady, a first-time federal candidate, ran for a U.S. House of 

Representatives seat in New York’s 4th Congressional district in 2002. She won her September 

10,2002 primary election, but lost to Carolyn McCarthy in the general election on November 5, 

2002. 

From the beginning of O’Grady’s campaign, her authorized political committee, Friends 

of Marilyn O’Grady (“the Committee”), had compliance problems. O’Grady became a candidate 

when she passed the $5,000 contributiodexpenditure threshold on February 21,2002. 2 U.S.C. 

8 431(2). O’Grady filed her Statement of Candidacy, designating the Committee as her 

All of the facts recounted in this matter occurred prior to the effective date of the Bipartisan Campaign Reform Act 
of 2002 (“BCRA”), Pub. L. 107-155,116 Stat. 81 (2002). Accordingly, unless specifically noted to the contrary, all 
citations to the Act are prior to the effective date of BCRA and all citations to the Commission’s regulations are to 
the 2002 edition of Title 11, Code of Federal Regulations, published prior to the Commission’s promulgation of any 
tegulations under BCRA. 
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authorized campaign committee on March 5,2002: the Committee then untimely filed its 

Statement of Organization 16 days later on March 21,2002. 11 C.F.R. 5 104.1. Thereafter, the 

Committee failed to file its 2002 April Quarterly Report until 2004, failed to timely file its 12- 

Day Pre-Primary and Pre-General Election Reports as well as several 48-Hour notices, and 

initially filed all other reports on paper, even though the threshold for electronic filing had been 

triggered. The Committee did not electronically file its reports with the Commission until it 

received several requests for additional information (“RFAW’) and was assisted by the Reports 

Analysis Division in correcting problems it had in understanding how to properly use FEC File 

software. Beginning with its 2002 October Quarterly Report, the Committee electronically filed 

its reports with the Commission. 

During the course of the campaign, the Committee received a total of $255,000 in eight 

separate loans from accounts of the candidate or the candidate’s spouse, John F. O’Grady, 

beginning with a $50,000 loan from the candidate on March 22,2002. Attachment 1 at 9-10. 

These loans and the filing problems noted above comprise a significa& part of the alleged 

reporting violations discussed in this Report. The Committee also allegedly accepted a number 

of excessive and prohibited contributions. Attachment 1 at 5-7. 

- The Commission authorized an audit of the Committee pursuant to 2 U.S.C. 9 438(b), 

covering the period of January 15,2002 - December 31,2002.3 Following the Commission’s 
- .-- --.--- --. - .. ---- ----- ----_ 

19 

20 

approval of the Final Audit Report on March 22,2004, the Audit Division referred five findings 

to this Office. Attachment 1. Since, at the time of the referral, this Office had already activated 
- _ _  - _. . . . .. -. - _ _  - - 

This document -was datedEebruary 10,2002. --A-copy-of the-Statement-of Candidacy was also hand-delivered to 
the Commission on March 2 1,2002. 

The Commission voted to undertake the audit on April 22,2003 and fieldwork in Garden City, NY was conducted 
July 28,2003 to August 8,2003. 
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1 two MURs alleging violations by O’Grady and the Committee, which it had planned to treat 

2 together, it made sense to address all three matters in a single Report. The Committee has also 

3 since filed several amended reports with the Commission as a result of the audit process. 

4 The complaint in MUR 5341, urging action against the Committee, its treasurer, and the 

5 candidate, alleged that the Committee failed to timely file its 2002 April Quarterly and 12-Day 

6 Pre-Rmary Election Reports, failed to timely report two candidate loans on Schedule C, and 

7 failed to file reports electronically after its receipts exceeded $50,000. That complaint also 

8 

9 

ti 10 

included allegations that the Committee failed to accurately report expenditures for the purchase 

of certain television advertisements and failed to place required disclaimers on a letter allegedly 

from “Alumni for O’Grady.” Attachment 2. Likewise, the complaint in MUR 5334, also against 

- -  _ _  - - - -  - 
00 

\!tV 

r-4 

PrJ 11 
‘CP 

the Committee and its treasurer, alleged that the Committee failed to place a required disclaimer 

‘3 12 (0 

13 

on a leaflet that may have been distributed to over 50,000 people. Attachment 3. In addition, the 

MUR 5334 complaint alleged that the Committee, in its late-filed Pre-General Report, disclosed 
CY 

- 14----what-appeiu- to’:be excessive contributions from ‘six contributors. MUR 5334, Complaint at 1. 

15 The Audit Referral includes the following findings against the Committee: (1) the 

16 misstatement of financial activity by understating receipts by $62,374, the largest element of 

17 which was a candidate loan of $55,000, and understating disbursements by $89,425, the largest 

18 element of which involved failing to report media services costing $85,135 (including what 

19 - - appears to bepayments for &e television advertisements referenced in MUR 5341); (2) receipt of 

20 prohibited _ .  corporate - -  contributions - -  totaling $9,195; (3) receipt of excessive contributions from the 

21 

22 

candidate’s spouse (originally reported as a candidate loan) totaling $23,000, (4) failure to 

disclose two candidate loans, totaling $55,000; and (5) failure to file 48-Hour notices for eight 

._ - - -- - - ..- . . - .  
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1 contributions totaling $85,000 ($80,000 of which were loans from the candidate or her spouse). 

2 Attachment 1. 

3 As discussed in more detail below, this Office recommends that the Commission find 

4 reason to believe that Friends of Marilyn O’Grady and Thomas Keller, as treasurer, violated 

5 several reporting and timely filing provisions of the Federal Election Campaign Act of 1971, as 

6 amended (“the Act”), improperly accepted prohibited and excessive contributions, and failed to 

7 include a required disclaimer on a letter that was a subject of the complaint in hkJR 5341. We 

8 

4;iP 
cn 9 
hfl 
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also recommend that the Commission find reason to believe that the candidate’s spouse ma& an 

excessive contribution in the fonn of a loan to the Committee. We make no recommendations as 

to the candidate at this time. See discussion infra. 
F v l  

This Office also recommends that the Commission find no reason to believe that the 

signatory of the letter lacking the disclaimer violated the Act and close the file as to him, and that 

the Commission exercise prosecutorial discretion and take no action as to the individual 
CY 

14 excessive contributors and close the file as to them. We also recommend that the Commission 

15 

16 

find reason to believe that Unknown Respondents violated the Act with respect to the leaflet 

lacking a disclaimer that was the subject of the complaint in MUR 5334, and that they made a 
I 

17 prohibited or excessive in-kind contribution to the Committee. Finally we recommend that the 

18 Commission authorize a brief investigation focused on the leaflet. 

19 III, FACTUAL AND LEGAL ANALYSIS 

- 20 ... _ _  __ ---A, - Statement of Organization (2-U;S;C.-# 433(a))- --.- .-. .- - . - - . 

21 

22 

23 

. _._ Each -authorized political campaigncommittee must-file-.a.statement of..organization no 

later than ten days after being designated as such in a candidate’s Statement of Candidacy. 

2 U.S.C. Q 433(a). O’Grady filed her Statement of Candidacy, designating the Committee as her 

I 
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1 authorized campaign committee on March 5,2002, but the Committee did not file its Statement 

2 of Organization until March 21,2002 - six days late? Therefore, this Office recommends that 

3 the Commission find reason to believe that Friends of Marilyn F. O’Grady and Thomas Keller, 

4 as treasurer, violated 2 U.S.C. 0 433(a). 

5 B. Timely Filine Issues (2 U.S.C. Ji 434(aQ 

6 1. 2002 April Quarterly Report (MUR 5341) 

7 The treasurer of a political committee must file reports of all receipts and disbursements 

(3 9 
(3 

10 (3 
q:r 
1’4 11 w ’‘ (3 12 
(40 
eJ 13 

report no later than the 15* day after the last day of each calendar quarter in any election year 

during which there is a regularly scheduled election for which the candidate is seeking election. 

2 U.S.C. 5 434(a)(2)(A)(iii). The MUR 5341 complaint alleged that the Committee, based on 

contributions and receipts and the filing of a Statement of Organization during the first quarter of 

2002, was required to file a 2002 April Quarterly Report. 

- 14 - --------The -committee repqted-that :it :had---raised m~r~~tharr$5iO~0-in-~ontributi~ns as of 

15 February 21,2002, and therefore Marilyn O’Grady crossed the candidate threshold set forth in 

16 -2 U.S.C. 3 43-1(2).@). 2002 July -Quarterly Rep0 rt... The-candidate fi1e.d her Statement of 

17 Candidacy on March 5,2002. Though late, the Committee then filed its Statement of 

_ .  18 -0rganigation Qn .M-&rch 2 1,2002, lAccordingly, ae- C0-tt-M was required to file the next 

-- l-~-repu~d~e;-which-.was the-2002-April Quarterly Report, due on April 15,2002. It did not. 
- - - -- - _ _  _ _ ~ - ~ -  - . - . _ -___ 

- - -  ----The .Committee admitted-in-its-response-that-the “required filing for the first quarter 2002 
- _ _ - - -  - 

-- 20 

21 was-mt-m-ade-mdh .rztrosp~& should-hav~-be1en~led.MUR~5341, Committee Response at 1. 

The late filing of the Committee’s Statement of Organization was not asserted in either complaint or the audit 
referral; this Office raises the issue after reviewing the Committee’s reports. 
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1 The Committee filed the 2002 April Quarterly Report electronically on February 10,2004, after 

2 the completion of the Commission’s audit and nearly 22 months late. Therefore, this Office 

3 recommends that the Commission find reason to believe that Friends of Marilyn F. O’Grady and 

4 Thomas Keller, as treasurer, violated 2 U.S.C. 0 434(a)(2)(A)(iii). 

5 2. 12-Day Pre-Primary Report (MUR 5341) 

6 The treasurer of a political committee must file reports of all receipts and disbursements 

7 in accordance with the Act. 2 U.S.C. 9 434(a)(l). A committee is required to file a pre-election 

8 report no later than the 12* day before any election in which the candidate is seeking election. 

W~ 

(3 
cro 
GJ 10 12-Day Pre-PIimary Report late. 
q:q 

11 q 
QP 
~JJ 12 
to  
N 13 

9 2 U.S.C. 8 434(a)(2)(A)(i). The MUR 5341 complaint alleged that the Committee filed its 

For O’Grady’s September 10,2002 primary, the Committee’s 12-Day Pre-Primary 

Report was due on August 29,2002 and should have covered the period of July 1,2002 through 

August 21,2002. The Committee submitted this report on paper on August 30,2002; the report 

14 covered the period of July 1,2002 through August 30,2002. The Committee stated in its 

15 response that the one-day delay in filing this report was “inadvertent” and due to its 

16 “inexperience with filings.” MUR 5341, Committee Response at 1. Although required to do so, 

17 see infiu, the Committee did not electronically file its 12-Day Pre-Primary Report (covering the 

18 correct reporting period) until November 1,2002. 

19 Accordingly, this Office recommends that the Commission find reason to believe that 

20 Friends of Marilyn F. O’Grady and Thomas Keller, as treasurer, violated 2 U.S.C. 

21 8 434(a)(2)(A)(i). 

22 
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3. 12-Day Pre-General Election Report (MUR 5334) 

The MUR 5334 complaint alleged that the Committee filed also its 12-Day Pre-General 

Election Report late? For O’Grady’s November 5,2002 general election race, the Committee’s 

12-Day Re-General Election Report was due no later than October 24,2002. The Commission 

notified the Committee by Western Union MailGram dated October 25,2004 that this report was 

late. Attachment 4. On October 28,2002, the Committee electronically filed its Re-General 

Election Report, four days late. 

- -  ___^  - 8 -___ - . -. I-- Ascording1 ----- -- y, this Office recowends -*at._the.Commission find reason to believe that 

Friends of Marilyn F. O’Grady and Thomas Keller, as treasurer, violated 2 U.S.C. 

9 434(a)(2)(A)(i)* 

4. 48-Hour Notices (Referral Finding 5) 

When any authorized campaign committee receives contributions of $1,000 or more less 

than 20 days, but more than 48 hours, before any election in which the candidate is running, the 

co&tteemust-file-special noticesxith-the Commission-within 4.8 -hours- ofreceipt of the 

contribution. 2 U.S.C. 3 434(a)(6)(A). During O’Grady’s campaign, the Committee failed to 

file - _- 48-Hour . - -- .--- notices for eight congjbutions--of$l,OOO or more during the 48,How notice filing 

periods for the primary and general elections totaling $85,000: 

i 

’ The complainant also asserts that in this report the Committee accepted several excessive contributions. That 
assertion is discussed fully infra. 
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Contributions from Individuals & PAC’s 
48-Hour Notices Not Filed 

9 

Primary General Total 
$50,000 $20,000 $70,000 ’ 

-- $10,000 $10,000 
$1,000 $4,000 $5,000 ’ 

$5 1,000 $34,000 $85,000 

1 Attachment 1 at 10-11. According to the Audit Referral, in response to the recommendation in 

2 the interim audit report, the Committee stated that it was its understanding that these notices 

3 were filed; however, it could not produce evidence of these filings. Id. At the exit conference, 

4 

5 

the candidate was informed of the failure to file these 48-Hour notices. The candidate stated that 

many of the other 48-Hour.notices were filed properly and the non-filing of these notices was 
- _.. - - - 

r a  
c2 6 probably a reporting oversight. Id. r!!? 

Therefore, this Office recommends that the Commission find reason to believe that the 

qf FB 8 Committee violated 2 U.S.C. Q 434(a)(6)(A) by failing to file eight 48-Hour notices. 

5. Electronic vs. Paper Filing (MUR 5341) 

As of January 1,2001, electronic filing became mandatory for a political committee that 
- - _ _ - - - _  . _ . _ .  

- -  - _  . lo 
-- .-.-----_--- --- - --- . -. _ . . - -  - .. . _ _  

----- 
11 has, or has reason to expect to have, aggregate contributions or expenditures “in excess of ” the 

12 “threshold amount” of $50,000. 2 U.S.C. 3 434(a)(1 l)(i); 11 C.F.R. 0 104.18(a)(l); see also 
_ .  

13 Federal Election Comm’n,-The Record,’Vol. 28, No. 4 (April 2002); Federal Election Comm’n, 

14 The Record, Vol. 28, NO. 1 (January 2002). Once any political committee exceeds, or has reason 

15 to expect to exceed this threshold, all subsequent reports for the remainder of the calendar year 

~~ ~ 

This amount included candidate loans made on 9/4/02 and 10/25/02, respectively. 

’ This amount is included in the total of contributions from the Candidate’s spouse on 10/21/2002, discussed infiu. 

These included contributions from Patricia Caste1 on 10/21/02, William Dal on 10/28/02, Paul Murphy on 
10/22/02, James Sweeney on 11/1/02, and the Skin PAC on 10/24/02, each for $l,OOO. 
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1 must also be filed electronically. 11 C.F.R. 9 104.18(a)(2). Any report filed on paper will not 

2 satisfy the committee’s filing obligations under section 434(a)? Id 

3 The MUR 5341 Complaint alleges that the Committee ignored the requirement to file 

4 electronically. According to the complaint, even after the Commission notified the Committee 

5 of its failure to comply with this requirement, “the Committee has chosen to ignore the 

6 September 16,2002 FEC telegram and remains in violation of the Act and all relative FEC rules 

7 and regulations.” MUR 5341 Complaint at 2; see Attachment 4 at 1. 

8 The Committee exceeded the electronic filing threshold amount of $50,000 during the 

’:$ 9 
(3 
aQ 
Q 10 
q:v 

Ird 11 v 
Tf 
(p 12 
trp 
p4 13 

first quarter of 2002 when the Committee received the candidate loan of $50,000 on March 22, 

2002, in addition to other contributions, totaling $61,800. Thus, the Committee had the 

obligation to file all reports electronically with the Commission, beginning with its 2002 April 

Quarterly Report. The Committee, however, did not electronically file any report with the 

Commission until its 12-Day Pre-Primary Report on November 1,2002. The Committee notes 

14 that it filed the 2002 July Quarterly Report on paper and filed it electronically “after being 

15 informed” of this requirement, and that it “took corrective action to insure future filings would be 

16 done electronically.” Response at 2. Although the Committee contacted RAD and the electronic 

17 filing division for assistance in understanding how to file reports properly on December 5,2002, 

18 it nevertheless did not file its 2002 April Quarterly Report and an amended 2002 July Quarterly 

19 Report electronically until February 10,2004 and February 13,2004, respectively, after the 

20 Commission completed its audit of the Committee. 

A paper report submitted to the Commission that does not comply with the committee’s filing obligations would 
nonetheless be physically accepted and released publicly as a ‘Miscellaneous Report to FBC.” 
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Therefore, this Office recommends the Commission find reason to believe that Friends of 

Marilyn F. O’Grady and Thomas Keller, as treasurer, violated 2 U.S.C. 0 434(a)( 11) and 

11 C.F.R. 0 104.18(a)(l) and (2). 

C. 

MUR 5341 and the Audit Referral allege several reporting violations by the Committee 

ReDortine Issues (2 U.S.C. 8 434(b)) 

during 2002. The Committee admitted, both in response to the MUR 5341 complaint and the 

Commission’s audit, that it may have violated several of the Commission’s reporting 

-requirements,-claiming-that-some -violations were due to “inexperience” and others were due to 

problems it had understanding how to use the FEC File software. MUR 5341, Committee 

Response at 1. The Committee has since filed, or is expected to file, amended reports to correct 

these errors. 

1. Candidate and Spousal Loans lo 

A political committee must report any loans it receives and itemize them on Schedule A 

(Itemized-Receipts),.Line.l3 .(Loans).- 2. U.S.C.-§-434@)(2)(G).-.-It:must disclose-the total amount 

of loans made by or guaranteed by the candidate. 2 U.S.C. 53 434@)(2)(G) and (3)@). It must 

continuously report the principal amount of each loan owed by the Committee on Schedule C 

(Loans) for all reporting periods, and continuously report existing debt on a separate schedule. 

2 U.S.C. 0 434@)(8) and 11 C.F.R. 00 104.3(d) and 104.11(a). 

- -4 9 -uri-nr2002fi-h*mmj t t e e r e c e g ~ 2 ~ ~ ~  .in-bansfrom- accounts of 

20 the-candidate-and-her spouse: -- - - 

lo The two loans from the candidate referenced in the MUR 5334 Complaint were for $50,000 each and made on 
3/22/2002 and 7/30/2002. The loan from the candidate referenced in the Audit Referral was for $40,000 and made 
on 10/21/2002. The two loans made by the candidate’s spouse were the $15,000 loan made on 10/04/2002 and the 
$lO,OOO loan made on 10/21/2002. 
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Dr. Marilyn O’Grady 10/21/02 $ 40,000 

TOTAL $ 255,000 
Dr. Marilyn O’Grady 10/25/02 $ 20,000 

I Loans I 
I Lender I DateIncurred I Amount I 

ynO’Grady I 3/22/02 I $ 50,000 I 
lyn O’Gradv 1 6 / 2 9 / 0 2 $  5 0 , O I  
lyn O’Grady I 9/4/02 I $ 50,000 I 
lyn O’Grady I 9/9/02 I $ 20,000 I 

Pr. John F. O’Grady I 10/21/02 I $ 10,OOO I 

~ ~ ~~ ~~ ~~ ~ ~ 

See Attachment 1 at 9-10; Attachment 5. 

The complaint in MUR 5341 alleged that the March 22,2002 and June 29,2002 loans 

were not listed on the appropriate form, but instead just as “normal contributions.” MUR 5341 

Complaint at 1. With respect to the March 22,2002 loan, instead of reporting it correctly on both 

Schedules A and C in the 2002 April Quarterly Report, the Committee initially reported it in its 

2002 July Quarterly Report, and only then on Schedule A. Likewise it reported the June 29, 

2002 loan in the 2002 July Quarterly Report only on Schedule A.12 Schedule C only reflects an 

aggregate loan of $100,000, but lists no other terms. Following the audit, the Committee 

electronically filed its 2002 April Quarterly Report on February 10,2004, and amended its 2002 

July Quarterly Report on February 13,2004, to correctly report the March 22 and June 29,2002 

loans on both Schedules A and C. The Committee also failed to correctly report the September 

4,2002 loan in its 2002 October Quarterly Report until the Committee electronically filed an 

amended report on February 13,2004. I 

The Committee initially reported the two loans from Dr. John O’Grady as coming from the candidate. See 
discussion infra. 

l2 The word “loans” is written next to these two contributions on Schedule A. 
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The Audit Referral includes a finding that the Committee also failed to itemize the initial 

receipt of the October 21 , 2002 candidate loan of $40,000 and the October 4,2002 $15,000 loan 

from the candidate's spouse on Schedule A, or on the Detailed Summary page of the 12-Day 

Pre-General Report, and did not continuously report the principal amount of each loan owed on 

Schedule C for all appropriate reporting periodd3 

Accordingly, this Office recommends the Commission find reason to believe Friends of 

Marilyn F. O'Grady and Thomas Keller, as treasurer, violated 2 U.S.C. 85 434@)(2)(G), (3)(A) 

- 8- -. and-@) and-434(b)@.);-and- 11-.-C.F.R. 58- 104.3(d) and 104.1 l(a).-- - - - - .. - 

-. 1.4 -. 

15 

16 

17 

18 

-w- 

- 20 

2. Misstatement of Financial Activity (Referral Finding 1) 

The Act requires that reports filed with the Commission disclose the amount of cash on 

hand at the beginning and end of the reporting period; the total amount of receipts for the 

reporting period and for the election cycle; and the total amount of disbursements for the reporting 

period and for the election cycle. 2 U.S.C. 55 434@)(1), (2) and (4). Further, when operating 

--expendituies-to-the-saine-person exceed $2OO-wi-thin -an-election-c ycle,-the-Committee-must report 

the amount, date when the expenditures were made, name and address of the payee, and purpose 

- of-such operating-expenditures. - -1 1.C.F.R. -5.-lorC.3@~(LF_)(i)(A). - - __ - __ .__ - __ - ___  

The Audit Division reconciled reported financial activity to bank records for 2002, and 

found discrepancies for receipts, disbursements and the ending cash balance on December 3 1, 

- -2002~,A* hrnent-l.t-4--S5IlecificaH~e-AmWkf e r r - h m  'ttee---. 

- understated-receipts by $62,374, including $55,000 in loans ($40,000 from the candidate and 

l3 Although the Committee never reported $55,000 in receipts from the October 4 and 21,2002 loans on Line 13 of 
the Detailed Summary Page for the 12-Day Pre-General Election Report, the Committee subsequently disclosed the 
$40,000 loan from the candidate's personal funds on Schedule C of the 30-Day Post-General Report. 
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$15,000 from her spouse), and understated disbursements by $89,425, including $85,135 in 

media services- Id. Some of the misstatement of financial activity resulted from the 

Committee’s improper inclusion of some of the covered period for the 2002 October Quarterly 

Report in the 2002 12-Day Pre-Primary Report as well as in the 2002 October Quarterly Report, 

see discussion supra, causing a duplication of a portion of the reported financial activity on both 

the receipt and disbursements sides. In addition, some disbursements were not reported at all. 

Id. These reporting en-ors and others, as well as the Committee’s failure to carry forward the 

-8 ~correct-cash-balance-from-the.-2002-12~Day-.Pre=l3imary Report to the October Quarterly Report, 

9 c3 
(0 
(:2 10 w 

11 Wd 
v:r 
t:r 

C? 12 
(0 
I“‘ 13 

contributed to the Committee’s understatement of its December 31,2002 ending cash balance by 

$11,561. In response to the interim audit report, the Committee amended its reports through 

2002 to correct the misstatements. 

Therefore, this Office recommends that the Commission find reason to believe the 

Committee violated 2 U.S.C. $5 434(b)(l), (2) and (4) by misstating receipts, disbursements, and 

15 
16 

3. Failure to Report Expenditures Associated with Advertisement Buys 
(MUR 5341) 

17 

18 

The complaint in MUR 5341 asserts that an expenditure listed in the Committee’s 
_ _  - -  -- - _ - *  _ -  - --. - . - - .- 

12-Day Pre-Primary Report of $25,602 to McLaughlin and Associates on August 30,2002 for 
- 

19 .. television ads appeared, “to be inaccurate in two ways.” MUR 5341, Complaint at 2. First, 

20 

21 

._ --- 

according to the complaint, the Committee aired television ads in July that ‘chad to be paid for in 

advance,” but no corresponding expenditure was listed in the Committees reports filed with the 
- -  - - _ _ _  -.-_- - - .. --. - _ .  - - -  ---_ - -  - - - 

22 Commission. _ _  - Id. Second, the complaint asserts, the date of the disbursement matched the date 

23 the report was filed, August 30,2002, and there is no reported cost to produce these ads in any 

24 report. za 
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1 The Committee’s response states that “[uf McLaughlin and Associates were to be 

2 contacted they will readily confirm the Committee’s payment for their services.” MUR 5341, 

3 Committee Response at 2. Although the complainant states generally that the television 

4 advertisements aired in July, the Committee’s response neither denies this nor points to a “pre- 

5 July” disbursement. The Committee’s response also states that the payments to McLaughlin and 

6 Associates were made to air television advertisements “produced by Warfield and Associates,” 

7 and that the Committee previously reported this disbursement. MUR 5341, Committee Response 

8 at 1-2. The Committee’s 2002 July Quarterly Report reflects an expenditure of $8,308.31 to 

9 (3 
r!i) 
c3 10 
Yf 
Pa 
q:y 11 
qT 

C3 12 
(40 ”‘ 13 

Warfield and Associates on April 1,2002, for “102-Campaign Ads.” 

When the MUR 5341 Complaint was filed, the earliest reported disbursement to 

McLaughlin and Associates was August 30,2002. However, the audit found that the 

Committee’s misstated financial activity included its failure to report a $12,235 disbursement to 

McLaughlin and Associates on June 21,2002 - prior to the alleged airing of the July 

14 advertisements - as well as later payments to that company of $36,450 and $36,450 on October 4 

15 and October 11,2002, respectively. When the Committee electronically filed its 2002 July 

16 Quarterly Report after the audit, it reported the June 21,2002 disbursement. This Office believes 

17 that it is likely that the June 21,2002 disbursement to McLaughlin and Associates, reported after 

18 the complaint was filed, represents the “missing” advance payment for the advertisements 

19 referenced by the MUR 5341 complainant and that the Committee has belatedly identified the 

20 recipient of the payments for production of those advertisements. 

21 Since the failure to initially report the payments to McLaughlin and Associates is 

22 subsumed in the violations associated with the Committee’s misstatement of financial activity 

23 discussed supra, this Office does not make a separate recommendation in connection with the 
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Committee’s failure to report timely the costs of the television advertisements. During our 

investigation this Office will confirm that the late-disclosed expenditures to McLaughlin and 

Associates address the allegations in the MUR 5341 complaint. 

D. Excessive and Prohibited Contribution Issues (2 UmSmCm 88 441a, 441b) 

1. Excessive Contributions from Spouse (Referral Finding 3) 

The Act prohibits individuals from contributing more than $1,000 for each election to a 

federal candidate or candidate committee. 2 U.S.C. 0 441a(a)(l)(A). This limitation applies 

even to family members or spouses. See Buckley v. VuZeo, 424 U.S. 1,51, n.57 (1976) (‘‘Flhe 

immediate family of any candidate shall be subject to the contribution limitations established. . . 
The immediate family member would be permitted merely to make contributions to the 

candidate in amounts not greater than $1,000 for each election involved.”); MUR 5138 

(Ferguson) (discussing limitations on familial contributions). And a loan that exceeds the 

contribution limitations of 2 U.S.C. 0 441a and 11 C.F.R. 9 110 is unlawful whether or not it is 

-repaid.-ll C.F.R.-§-lOQ.2(a)( l)(i)(A). . The treasurer of a political committee is responsible for 

examining all contributions received for evidence of illegality and for ascertaining whether the 

contributions received, when aggregated with all other contributions from the same contributor, 

exceeds the contribution limitations set forth in the Act. 11 C.F.R. 0 103.3(b). 

- -- . - ._ - . _- 

! 

Candidates and political committees are similarly prohibited from knowingly accepting 
- _. - - ---.-- -- -_-I--- ----- - - - - -_-- - _-- -- . --- - . - -- -- ------ -.-- - - ---_- - - - - - 
19 contributions in excess of the limitations of section 441a. 2 U.S.C. 9 441a(f). When a 

20 -- - c o s t t e e  receives-an excessive contribution,-the committee must either refund the excessive 

21 

22 

.-.-.-- --- - -. --I -.- - - ----.---- _--- -- -_- .- ._ 

.. .. - - 

portion of the contribution or the contributor must provide the committee with a redesignation or 

reattribution, both within 60 days after receipt of the contribution. 11 C.F.R. 00 103.3@)(3) and 
- .  - _  .. - ----- - ---- .- - - - -  - - - - _  - - - .. - - - __ - __  - _ _ _  

23 llO.l(b)(3)(i). Political committees must also report contributions for the election to which they 
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were made and identify each person who makes a contribution in excess of $200 in a calendar 

year. 2 U.S.C. 96 434(b)(2)-(3). 

The Audit Referral includes findings that the Committee may have received excessive 

contributions from the candidate’s spouse, Dr. John F. O’Grady. Attachment 1 at 5-9. During 

October 2002, the Committee received a total of $25,000 in loans from a business bank account 

in Dr. John O’Grady’s name. Attachment 1 at 7-9; Attachment 5 at 18,20-21. These loans were 

made by two checks, one for $15,000 on October 4,2002, and the other for $10,000 on October 

21,2002, that were imprinted only with the name and credentials of Dr. John O’Grady as the 

account holder. Attachment 5 at 18,20-21. The Committee reported these loans as ma& by the 

candidate from her “personal funds” and never reported them as contributions or loans from Dr. 

John O’Grady. See 2002 Amended (2/13/04) 12-Day &-General Election Report at 42; 2002 

Amended (2/13/04) Post-General Report at 53; 11 C.F.R. 0 1 lO.lO(b) (defining personal funds). 

During the audit the candidate stated that this account was maintained for the dental practice 
- - -  - -  - ______ .____ .  .---- - -  .------ 

14 - - operated-by-her-spebse;-btit cl-ai-med--that-she~had a legal-right-to thesel-hans urideT New York 

15 marital property laws as a joint asset. Attachment 1 at 7-9; Attachment 6 at 1; Attachment 9 at 

16 2.1~ 

17 

18 

At the exit conference, the audit staff requested documentation to support the candidate’s 

claim that the loan proceeds were her personal funds within the meaning of 11 C.F.R. 
- - - - . --__-- -__ - -. - - .- ,- -- --. 

--- ---- - - --- ----- - - - -- - -_- -- -- ._ - - -_ - 

...I4 With regards to this claim, the Audit staff sought legal guidance from this Office. Based on a review of the 
available facts, this Office provided a legal analysis of applicable New York marital property laws. See Attachment 
6 at 4. We determined that New York law did not support the candidate’s contention that the funds in her spouse’s 
account were joint assets. Furthermore, even if the funds used to make the loans did constitute “marital property” 
under New York law, Marilyn O’Grady would not have any vested right to such property, if it were titled in her 
husband’s name, until the marriage is legally dissolved. Id. Additional research has not revealed any relevant law 
supporting the candidate’s assertions that the funds in the account were joint assets or that she has any current legal 
title in the funds in the account. 
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1 Q 1 lO.lO(b)(l). Subsequent to the exit conference, the candidate stated that she had attempted to 

2 obtain account information from the bank but was told that retrieving the records would be time 

3 consuming because the account was established long ago and before the bank changed 

4 ownership. The candidate provided a notarized letter from her spouse explaining that since the 

5 account represents income from his dental practice and is reportable as their combined income 

6 for federal taxes, it was their understanding that the funds were a joint asset and thereby 

7 permissible for use in the ~ampaign.’~ Id However, absent documentation to support the 

8 candidate’s claim that the loans were from her “personal funds,” and based on the checks 

“‘ 9 

w 
t : ~  10 
Yr 

11 r r d  

q 
T 
(3 12 w 
‘’‘ 13 refunds. Id 

themselves and the bank statements, the interim audit report recommended that the Committee 

refund $23,000 to the candidate’s spouse. If funds were not available to make the necessary 

refund, as required pursuant to 11 C.F.R. 0 103.4@)(4), then the audit staff recommended the 

refund amount due be disclosed on Schedule D until funds become available to make the 

C a d  

I 

\ 

14 In response to the recommendation in the interim audit report, the candidate reiterated her 

15 claim that the funds were her personal assets since they were reportable as combined income for 

16 federal income tax purposes. Id. Nevekheless, following the audit, because the Committee 

17 lacked sufficient funds to refund the excessive contribution, the candidate made a loan in the 

18 amount of $23,000 from a joint checking account with her spouse to the Committee. Id.; 

Is A candidate may use her “personal funds” to make a loan to her campaign committee if she had (a) legal right of 
access to or control over and (b) legal and rightful title or an equitable interest, as determined by “applicable state 
law.” 11 C.F.R. 0 1 10.10(b)( 1). Accordingly, federal tax treatment of funds is not relevant. While the candidate 
may have an unvested equitable interest under (b), she still has no immediate legal right of access to or control o v a  
those funds as required under (a) and defined by state law. See footnote 14, supra Therefore, she may not treat 
them as her “personal funds” pursuant to the Act and the Commission’s regulations. 
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Attachment 7. Thereafter, Committee made a refund in the same amount to the candidate’s 

spouse. Id. 

Therefore, this Office recommends that the Commission find reason to believe that the 

Friends of Marilyn F. O’Grady and Thomas Keller, as treasurer, violated 2 U.S.C. 5 441a(f) by 

accepting excessive contributions, 2 U.S.C. 9 434(b) for failing to properly report the spouse’s 

excessive contributions, and 11 C.F.R. 5 103.4(b)(4) for failing to keep sufficient funds to make 

a refund. This Office also recommends that the Commission generate John F. 0’ Grady as a 

respondent _____. and find _. - reason - .- --.-----..--------- to believe that he --.--.- violated --- 2 U.S.C. 5 -44la(a)(l)(A) by making 
____I - 

WI 9 

10 a 
Yt- 
4 11 2. Other Excessive Contributions (MSJR 5334) 

w 12 (3 
a!? 
~ J I  13 

excessive contributions totaling $23,000 ($25,000 less the pre-BCRA legal contribution of 

$1,000 for the primary and general elections). 
4 

Under the Act, pre-BCRA, an individual’s contribution to a federal candidate or 

candidate committee was limited to $1,000 per election. 2 U.S.C. 5 441a(a)(l)(A). Candidates 

- 14 --and E o ~ ~ t i ~ ~ ~ - ~ ~ ~ e e s - ~ ~ ~ - s i m i l a r l y - p ~ o h i b i t e d  - -  - ._ _- .- - - - -  from-knowing1 . y-accepting-contributions in 
- 

15 excess of the limitations of section 441a. 2 U.S.C. 5 441a(f). Contributors were encouraged to 

16 designate their contributions _ _  - in writing, 11 -- C.F.R. 5 1 1Ofl(b)(2)(i); they could do so by clearly 

17 indicating on contribution checks the particular election for which the contribution was made, 

18 11 C.F.R. 3 1 lO.l(b)(4)(i), or by including a “writing” with their contribution which clearly 
- -  

19 indicated the particular election with respect to which the contribution was made. 11 C.F.R. 

- _ - . . - _  - -  . -  - . -  - 

21 

22 

contribution up to $2,000, twice the pre-BCRA .. .. -- legal . -  limit, - before _ _ _  - a primary election, the 

political committee had the option of requesting the contii5utor to redesignate, in’wnting, the 

.. - . - . . --- 
- - .. - _ - -  - -_ - - -  .---. ----. - -. - . -  

23 excessive portion of the contribution ($1,000) to the general election, in accordance with 
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Susan Kadish 

Baval Bernard 

1 11 C.F.R. 0 1 lO.l(S)(b). 11 C.F.R. 0 1 lO.l@)(4)(iii). Committees were required to retain the 

$2,000 

$2,000 
-- 10/01/2002 

-- 10/07/2O2 

2 written redesignations for three years. 11 C.F.R. 3 102.9(c). 

Charles Kadish 

3 Post-BCRA, political committees may presumptively redesignate for another election in 

$2,000 
-- 1 o/o 1/2002 

4 the same election cycle contributions that would otherwise be excessive without obtaining a 

5 written redesignation from the contributor if certain conditions are met? See 67 FR 69,928 

6 (Nov. 19,2002); 1 1 C.F.R. 0 1 10.1 (b)(S)(ii)(B). Political committees are nevertheless required 

7 to report contributions for the election to which they were made and identify each person who 

8 makes a contribution in excess of $200 in a calendar year. 2 U.S.C. 98 434@)(2)-(3). 

Yr g 
4 

10 
Yr 
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The Complaint in MUR 5334 alleged that six individuals contributed in excess of the 

$1,000 contribution limits in violation of 2 U.S.C. 5 441a(a). MUR 5334, Complaint at 1. The 

Complaint further stated that “[iln some instances, there is a notation that the excess has been 

allocated to the primary election” but that the Committee had reported no outstanding primary 

debt. Id. The contributors referenced by complainant were listed in the Committee’s 12-Day 

Contributor I Primary Election I General Election Notations 

$1,OOO allocated to primary 

$1,000 allocated to primary 

$1,000 allocated to primary 

These conditions are: (1) the contribution was not designated in writing by the contributor for a particular 
election; and (2) within 60 days after the contribution is received, the committee notifies the contributor of the 
redesignation and offers a refund. 11 C.F.R. 6 1 lO.l(b)@)(ii)(B). Political committees will also be permitted to 
presumptively reattribute the excessive portion of a contribution to any one or more persons whose name is 
imprinted on the check or other written financial instrument without obtaining a written reattribution fiom the 
contributors so long as the committee, within 60 days, notifies all contributors of the reattribution and offers a 
refund, 11 W.R. Q 1 lO.l(k)(3)(ii)(B). 
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Nelson DeMille 10/07/2OO2 10/04/2002 - $2,000 

c $400 $1,000 
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In its response to the Complaint in MUR 5334, the Committee stated that each of the 

individual contributors “intended their contributions to be equally attributed to the primary and 

general elections,” and that there was outstanding debt from the primary election in the form of 

candidate loans though none was initially reported.” MUR 5334, Committee Response at 1. 

The committee, however, failed to provide with its response copies of the checks in question or 

contemporaneous instruments of designation, redesignation, or reattribution. Five of the I 

individuals confirm in their responses to the complaint and in affidavits that it was their intent to 

have their $2,000 contribution check either redesignated to reflect contributions to both the 

primary and general elections, or in the case of the Carews, to reflect a $1,000 contribution by 

each spouse. See Carew Response @ec. 16,2002)’* and KadishBernard Response at 2-5 (Jan. 

16,2003). The sixth individual contributor, Mr. DeMille, explained in response to the complaint 

that his excessive amount, a contribution of $400, was paid toward a “cover charge” for himself 

and a guest to attend a private event for O’Grady with Susan Lucci, and that it was not intended 

to be a second contrib~tion.’~ DeMille Response at 2-3 @ec. 13,2002). 

According to the Committee’s Amended 12-Day Pre-General Election Report, dated September 17,2002, the 
Committee had over $lOO,OOO in outstanding candidate loans. The Committee also stated in its response that with 
respect to Baval Bernard, Alexandre Carew, and Charles, Lawrence and Susan Kadish, the Contributions were 
misreported. 

’* The Committee’s reports listed the contributor only as Alexander Carew. The MUR 5334 Complaint thus 
referenced a $2,000 contribution reportedly from Alexander [sic] Carew. The Carew Response, however, states that 
there is no Alexander, only an Alexandre Carew. Carew Response at 1. The Carew Response then states that the 
contribution was from both Alexandre Carew and her husband, Raymond. Id. 

19, 
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Because the Committee failed to produce contemporaneous evidence to entirely rebut the 

presumption of “paper excessives,” this Office recommends that the Commission find reason to 

believe that Friends of Marilyn F. O’Grady and Thomas Keller, as treasurer, violated 2 U.S.C. 

8 441a(f) for knowingly accepting a total of $5,400 in excessive contributions, and 2 U.S.C. 

$3 434(b)(2)-(3) for failing to identify each person who made a contribution in excess of $200 in 

a calendar year. Given the relatively small amount in violation and that the contributions would 

have been presumptively allowable under the post-BCRA redesignation and reattribution 

--regulations,-this. Office-does not believe that -further-pursuit.-of whether-the Committee accepted 
_- - - - .. 

excessive contributions is wmanted. See also MUR 5350 (Schneider for Congress) (taking no 

further action where excessive amount in violation was not significant); contrast MUR 5238 

(Schumer) (where committee had almost $1 million in “paper excessives,” 

18 

- 19- In this matter, five of the 

20 -- putative-excessive-contributions were received after the September primary and before the 

21 general election. Given that the Committee had over $100,000 in primary debt, the excessive 
- - - - - _. - - - - . - . - -- -- - --. - - 

22 portion, of these contributions could be presumptively redesignated to the primary election debt, 

23 see 1 1 C.F.R. 0 1 10.1 (b)(3), or, in the case of the Carews, presumptively reattributed between the 

.. . . . _. - . _. . . . . . . __ . _. - . 
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1 husband and wife. Therefore, this Office recommends that the Commission exercise its 

2 prosecutorial discretion and take no action with respect to Baval Bernard, Raymond and 

3 Alexandre Carew, Charles Kadish, Lawrence Kadish and Susan Kadish, and close the file as to 

4 them. Presumptive redesignation is more difficult for Mr. DeMille in view of his affidavit that 

5 indicates his $400 excessive contribution was not intended to fall within the redesignation or 

6 reattribution categories, but in light of Mr. DeMille’s de minimus contribution, this Office also 

7 recommends that the Commission exercise its prosecutorial discretion and take no action and 

8 

9 3. Prohibited Corporate Contributions (Referral Finding 2) 

close the file as to him. 

10 Political committees may not accept contributions made from the general treasury funds 

11 of corporations. 2 U.S.C. 3 441b. This prohibition applies to any type of corporation, including 

12 a non-stock corporation, an incorporated membership organization, and an incorporated 

13 cooperative. Id. If a committee receives a contribution that appears to be prohibited, it must 

14 follow the procedures set forth at 11 C.F.R. 5 103.3(b). Within 30 days of the treasurer’s receipt 

15 of the questionable contribution, the committee must make at least one written or oral request for 

16 evidence that the contribution is legal, and must either confirm the legality of the contribution or 

17 refund the contribution to the contributor and note the refund on the report covering the period in 

18 which the refund was made. 11 C.F.R. 8 103.3(b)(l). 

19 The Audit Referral includes findings that the Committee may have received 37 prohibited 

20 contributions from 33 different corporate entities totaling $9,195. Attachment 1 at 5-7; 

21 Attachment 8 (listing corporate contributions). At the exit conference, the audit staff provided 

22 the Committee with a list of those contributions. Attachment 1 at 6. All but four of the 

23 corporations were registered with the State of New York. Attachment 8. According to the audit 
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Referral, “[tlhe candidate recognized many of the professional corporations on the list and stated 

that she had not known that contributions from such entities were prohibited. The candidate also 

stated that these contributors probably meant to make personal contributions but may have 

accidentally used their business checks.” Attachment 1 at 6. The candidate acknowledged to the 

audit staff that the Committee would contact the individuals to offer refunds. Zd? 

Subsequently, the Committee provided documentation to support that it had made refunds to 20 

entities totaling $6,650. Attachment 9. Prohibited contributions from 13 entities totaling $2,545 

($9;195 - $6;650)-have not yet been refunded. Id. Since these refunds all occwred outside the 

30-day window, however, the Committee has improperly accepted corporate contributions with 

respect to both those that were refunded and those that were not. Therefore, this Office 

recommends that the Commission find reason to believe that Friends of Marilyn F. O’Grady and 

Thomas Keller, as treasurer, violated 2 U.S.C. 5 441b by accepting prohibited contributions 

totaling $9,195. 

With respect to the 33 corporations (cited in Attachment 8), although each violated 2 

U.S.C. 5 441b, because only three of them contributed as much as $1,000 to the Committee, with 

the average contribution being approximately $27 8, 

this Office recommends that the Commission find reason 
~ - - - -- ------._ - -_ --  -- .- 

19 to believe that each of the corporations listed in Attachment 8 violated 2 U.S.C. 5 441b(a), send 

20 admonishment letters and close the file as to each of them. 

The Committee did not establish a separate account for questionable contributions and did not maintain a 
sufficient balance to refund impermissible contributions for the period after October 7,2002. Attachment 1 at 6; 
11 C.F.R. 5 103.4@)(4). 
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E. Disclaimer Issues (2 U.S.C. 6 44ld) 

Pursuant to 2 U.S.C. 3 441d(a) of the Act, “whenever any person makes an expenditure 

for the purpose of financing a communication expressly advocating the election or defeat of a 

clearly identified candidate,” such communication must include a disclaimer clearly stating the 

name of the person who paid for the communication and indicating whether the communication 

was authorized by any candidate or candidate’s authorized committee. 2 U.S.C. 8 441d(a). 

Expressly advocating means “any communication that - (a) Uses phrases such as “vote for the 

or defeat of one or more clearly identified candidate(s).” 11 C.F.R. 8 100.22(a). 

The complaints raise potential violations of section 441d by providing infonnation that in 

two instances, one involving a letter distributed by the Committee (MUR 5341) and one 

involving a leaflet distributed by unknown persons (MUR 5334), the documents failed to include 

the required disclaimers. 4 

- - - -  _-_- -- - 1. .--- - The Committee Failed to Include the Required Disclaimer in a Letter 

MUR 5341 alleges violations-of 2 U.S.C. 3 44ld. According to the complaint, on or 

about October 1,2002, Charles Mansfield, “Chairman” of “Alumni for O’Grady,” allegedly 

distributed a letter (attached to the complaint) to “more than fifty people who were alumni of 

Chaminade High School in Mineola, New York.” Attachment 2. The letter lists the address, 

(MUR 5341). 

-.-- . - -.. _-  _ -  - - -. - - _- - - - - - - - . 

- -- - - --- - - . .- . - --.----.--- - --_---_ - - - - .. -- - 

20- -email address, and website address-of the Committee, and complainant alleged the letters were 

21 mailed in envelopes using the Committee’s address as the return address, “and presumably paid 

22 for by the Committee,” though none of those envelopes were provided in the complaint. Id. The 

23 letter urges the recipient “and the voters in [their] family to vote for Marilyn O’Grady on 

24 November 5*,” and to “write a check for $250 or more payable to Friends of Marilyn P. 

. -. .. - - -- - . . . - .- - .- - . _. . - ._ ... - - ._ 
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O’Grady, and mail it to the above address without delay.” Id. The letter also states that the 

writer and candidate’s spouse are alumni of the Chaminade High School. Id. The letter had no 

disc1 aimer. 

In his response, Mr. Mansfield stated that he composed the letter as a “volunteer” with 

the Committee, but that he did not “distribute” it; that the mailing of the letter was “handled by 

other campaign workers and volunteers;” and that the disclaimer was “inadvertently left off the 

letter; its omission from the letter was beyond my control.” Mansfield Response (December 13, 

2002). In its response, the Committee conceded that the letter, “in retrospect, should have stated 

‘Paid for by Friends of Marilyn F. O’Grady’ because it may have gone to more than 100 

individuals.” MUR 5341, Committee Response at 2 (December 19,2002). The Committee 

requested that “any further issues with Mr. Mansfield’s letter be directed to the Committee and 

not Mr. Mansfield” because he volunteered in helping O’Grady “run for political office.” Id. 

Since the letter contains a solicitation and an exhortation to vote for O’Grady, see 

11 C.F.R. 0 100.22(a), and the Committee indicates it authorized and paid for the letter, and does 

not contest that it may have been sent to more than 100 individuals, the letter should have 

contained a disclaimer stating that it was paid for by the Committee. See 2 U.S.C. S441d; 

11 CFR 0 110.1 l(a)(3). Therefore, this Office recommends that the Commission find reason to 

believe that Friends of Marilyn F. O’Grady and Thomas Keller, as treasurer, violated 2 U.S.C. 

0 441d(a)(l). Additionally, the Office recommends that the Committee find no reason to believe 

that Charles Mansfield or Alumni for O’Grady (which does not appear to have a legal existence 

outside of the letter in issue) violated 2 U.S.C. 0 441d(a)(l) and close the file as to them. 



. 

1 

2 

3 

4 

5 

6 

I 

MURs 5334/5341& AR 04-04 
Friends of Marilyn F. O’Grady 
First General Counsel’s Report 

2. Issues Relating to the Leaflet (MUR 5334). 

MUR 5334 also alleged violations of 2 U.S.C. 0 44ld. According to the complaint, 

during the general election campaign period, the Committee distributed 50,000 copies of a four- 

page advertisement (attached to the complaint) throughout New York’s 4* Congressional 

District. Attachment 3. The leaflet is printed on newsprint measuring 15 inches by 11 inches, 

and states therein that “[olver 50,000 of these circulars” were “left at homes and offices 

throughout the 4& Congressional District by hundreds of volunteers who believe that Marilyn 

8 ~ _.. -0’Gjady Can. Make A Difference.” -- - - --. Attachment - _ _  _ _  3. On . the first page of the leaflet, a picture of 

9 

i: 10 
q:f 

WI 11 w 
*v 
~;YJ 12 
rO 
N 13 

O’Grady is juxtaposed with her campaign logo, followed by the words, “Vote for Dr. Marilyn 

O’Grady, ” as well as several other statements expressly urging support of O’Grady. Zd. The 

leaflet contains many photographs of O’Grady campaigning which are similar to those that were 

found on the Committee’s website. Some photographs in the leaflet were the same as those 

found on the website but were cropped differently (both narrower and broader), and others were 

P4 

14 different photographs but clearl-y-from -the same photographic event or series; Attachment 10. 

15 The leaflet ends with the statement, “VOTE FOR MARILYN O’GRADY ON ELECTION DAY 

16 NOVEMBER 5,2002 AND HEI9 HER MAKE A DIFFERENCE.” Attachment 3 at 4. The 

17 leaflet contains no disclaimer. 

18 In her response to the MUR 5334 complaint on behalf of herself, the Committee and its 
.. - --- - -.- ... - _ _  __ _ _ .  - .- - 

19 treasurer, the candidate stated: 

20 
21 
22 
23 
24 
25 

[weither I nor anyone connected to my campaign committee authorized such an 
advertisement. In additionythe advertisement in-question was not paid for by my 
committee and whomever is responsible for the advertisement did not coordinate 

. -at all with me or my campaign committee at any time-prior to or after-its airing. 
As such, the Commission would consider the advertisement . . . an independent 
expenditure and my campaign committee would have no obligation to report it. 

26 MUR 5334, Committee Response at 1 @ec. 18,2002). 

i 
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1 Since the leaflet expressly advocates the election of a clearly identified candidate, it 

2 required a disclaimer. The candidate, however, asserts that neither she nor the Committee 

3 authorized or paid for the leaflet, or coordinated with those responsible for it. Notwithstanding 

4 this denial, however, this Office cannot rule out that someone associated with the Committee had 

5 a role in the production of the leaflet. See 11 C.F.R. 8 100.23(c). 

6 The Act provides that expenditures made “in cooperation, consultation, or concert, with, 

7 or at the request or suggestion of, a candidate, his authorized political committees, or their 

8 

p , ~  9 
C40 

10 v 

agents, shall be considered to be a contribution to such candidate. . . .” 2 U.S.C. 

3 441a(a)(7)(B)(i). See also Buckley v. Valeo, 424 U.S. 1,46 (1976) (“controlled or coordinated 

expenditures are treated as contributions”); 11 C.F.R. 3 100.23 (defining coordinated general 

I’d 

4 
q : ~  11 public political communications); FEC v. Christian Coalition, 52 F. Supp. 2d 45,92 (D.D.C. 
qf 
c3 12 
ti0 

1999) (setting the standard which the Commission used for addressing potential coordination 
tu  

13 claims pre-BCRA)? 

15 presence of certain photographs in the leaflet that we have not been able to find in the public 

16 domain, raising the possibility that such photographs were not available to anyone outside the 

17 Committee. It is possible that someone could have copied an electronic image from the 

18 

19 

Committee’s website and pasted it in the leaflet without the participation of the Committee, even 

if the image is cropped smaller in the leaflet, such as the Netanyahu and Cheney photographs. 
- -_---_____ .- 

. - 20 Attachment-10-at 4.--However,;the,same cannot be, said ofi-mages that are cropped-, smaller on the 

BCRA repealed-1 1 C.F.R. 5 100.23 and-on December 5;2002, the-Commission approved new coordination 
regulations. Newly promulgated 11 C.F.R. 8 109.20(a) defines “coordinated” to mean “made in cooperation, 
consultation or concert with, or at the request or suggestion of, a candidate, the candidate’s authorized committee, a 
political party committee, or the agents of any of the foregoing.” 

, 
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1 Committee’s website and appear uncropped in the leaflet, such as the “O’Grady with supporters” 

2 photograph, id. at 1, or of photographs that are not on the website at all but appear to be from 

3 similar settings and poses, including the “Stewart Manor” fire truck, id. at 3, “Rockville Centre” 

4 lectern, id., and “O’Grady in her Office” photographs, id. at 2. Thus, it appears that someone 

5 connected with the Committee may have provided these photographs to a third party. If so, the 

6 Committee may have coordinated the production of the leaflet. 

7 Likewise, if the leaflet was coordinated with the Committee, it appears that Unknown 

8 
Fffl 
PJ 9 
(0 
c:g ‘:r 10 

t;r 11 
Tr “’ 12 Qp 

13 

Respondents may have either violated 2 U.S.C. 55 441a(a)(l) and (3) by making an excessive in- 

kind contribution to the Committee, or violated 2 U.S.C. 9 441b(a) by making a prohibited 

corporate contribution. If not coordinated, Unknown Respondents may have been required to 

report costs relating to the leaflet as an independent expenditure. 2 U.S.C. 5 434(c). Apart from 

whether there was coordination, it appears that Unknown Respondents violated 2 U.S.C. 

5 441d(a) by failing to include the required disclaimer in the leaflet. To attempt to determine 

PWB 

C’d 

14 who created and distributed the leaflet, and to resolve what, if any, role the Committee played, 

15 this Office recommends that the Commission authorize an investigation into this fact pattern. 

16 Therefore, this Office recommends that the Commission find reason to believe that 

17 Friends of Marilyn F. O’Grady and Thomas Keller, as treasurer, violated 2 U.S.C. 

18 5 5 44 1 a(f) and 44 1 b(a), and that Unknown Respondents violated 2 U.S.C. 55 434(c), 44 1 a(a)( 1) 

19 and (3), 44 1 b(a), and 44 1 d(a)( l), and authorize an investigation. Pending an investigation 

20 concerning the leaflet, we make no recommendation as to the candidate at this time. 

21 IV. PROPOSED DISCOVERY 

22 

23 
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1 

2 

3 

4 

5 

6 

7 

13 

15 V. RECOMMENDATIONS 

16 1. Open a MUR with respect to-Audit Referral 04-04. 

17 
18 

2. Find reason to believe that Friends of Marilyn F. O’Grady and Thomas Keller, as 
treasurer, violated 2 U.S.C. 4 433(a). 
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3. Find reason to believe that Friends of Marilyn F. O’Grady and Thomas Keller, as 
treasurer, violated 2 U.S.C. 5 Q 434(a)(2)(A)(i) and (iii); 434(a)(6)(A); 434(a)(11); 
and 11 C.F.R. QQ 104.18(a)(l) and (2). 

4. Find reason to believe that Friends of Marilyn F. O’Grady and Thomas Keller, as 
treasurer, violated 2 U.S.C. 50 434(b)(l), (2), (3) and (4); 434(b)(8); and 
11 C.F.R. 55 104.3(d); 104.11(a). 

5. Find reason to believe that Friends of Marilyn F. O’Grady and Thomas Keller, as 
treasurer, violated 2 U.S.C. 35 434(b) and 441a(f); and 11 C.F.R. 0 103.4@)(4). 

6. Find reason believe that John F. O’Grady violated 2 U.S.C. 5 441a(a)(l)(A). 

7. Take no further action as to Raymond and Alexandre Carew, Baval Bernard, 
Charles Kadish, Lawrence and Susan Kadish, and Nelson DeMille, and close the 

.. - - -  -file as to them. - - 

8. Find reason to believe that Friends of Marilyn F. O’Grady and Thomas Keller, as 
treasurer, violated 2 U.S.C. 8 441b. 

9. Find reason to believe Celic Estate Agents, Inc.; Charles E Fraser & Company, 
Inc.; Clinical Systems, Inc.; Edward J Mohr, MD, PC; Electronic Techniques, 
Inc.; Finnegan Planning, Inc.; Franklin Court Press, Inc.; Furey & Furey, PC; 
Garden City Orthodontics, LLC; Gerald Garnder Wright, PC and Associates 
Attorneys at Law; Henry D Penry, MD, PC; James N. Trentalange, DDS, PC; 
Jean Yang, MD, PC; Junction with the Function, Inc.; Long Island Nut Company; 
Louis J Castellano - - - - Jr., - - PC; Manhasset _. Ophthalmology, PC; Manhole Barrier 

-- --Systems; Inc.;-Mmk R Fleckncr, m, Pd;Moores Industries Inc.; National Claim 
Administration, Inc.; Paul Conte Cadillac, Inc.; The Plastic Surgery Group, PC; 
Purcell & Ingrao, PC; Robert T Kroepel, DDS, PC; Ronald Giarbelli, MD.PC; 
Rosedale Futures, Inc.; Rug Renovating Co., Inc.; Russell Miller, MD, PC; 
Thomas E Sullivan and Barbara A Sullivan Foundation; The Treiber Group; 
Woodmere Republican Club, Inc.; and Yeterian Auto Parts each violated 2 U.S.C. 
9 441b(a), send admonishment letters, and close the file as to each of them. 

.- - - - - - - - -. 

10. Find no reason to believe that Charles Mansfield or Alumni for O’Grady violated 
_. - -  - 2 -.- U.S.C. § 44M(a)(11,-and close the fi~eastothem.% - - ____ 

11. Find reason to believe that Friends of Marilyn F. O’Grady and Thomas Keller, as 
- -- treasurer, .- - - violated .. - 2 U.S.C. - -_ - - ._ Q 441d(a)(l). - -  .- - ._ - .. -- - -- - - ... 

12. Find reason to believe that Unknown Respondents violated 2 U.S.C. 
Q5434(c); 441a(a>(l)-andm(3); 44lb(a); and 441d(a)(l). --- - _- - - . - - .. 

35 
36 
37 
38 

13. 
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14. Approve the appropriate Factual and Legal Analyses. 

15. Approve the appropriate letters. 

Lawrence H. Norton 
General Counsel 

Lawrence C. Calvert, Jr. 
Deputy Associate General Counsel 
for Enforcement 

B Y  r 

%usan L. htxaux 
t J 

B Y  r 

%usan L. htxaux 
t J 

Assistant General Counsel m Daniel G. Pinegar 
Attorney fl 

Other Staff: Donald E. Campbell, Paralegal Specialist 

Attachments: 
1. 

2. i 
3. 
4. 
5. 
6. 
I 

Audit Referral Memorandum (AR 04-04) (April 2,2004) and the Final Audit 
Report on Friends of Marilyn F. O’Grady (Jan. 15,2002 - Dec. 31,2002) 

Pro-O’Grady Leaflet (MUR 5334, Complaint, Attachment 1) 
FEC Notices & RFAIs (reminder to file electronically; correct reports) 

I .  

8. 
9. 
10. O’Gradv Cmte. Website vs. Leaflet - Imane ComDarison 36 e v 



FEDERAL ELECTION COMMISSION 
WASHINGTON, D C 20463 

MEMORANDUM 

TO: Lawrence H. Norton 
General Counsel 

THROUGH: James A. Pehrkon 
Staff Director 

FROM: 

Robert J. Costa ?%- 
DeDutv Staff Director /I 

A d  

Joseph F. Stoltz 
Assistant Staff 
Audit Division v 
Wanda Thomas 
Audit Manager 

April 2,2004 

Thomas Hintermister- 
Lead Auditor 

SUBJECT: Friends of Marilyn F. O’Grady (AO3-04) - Referral Matter 

On March 22,2004, the Commission approved the final audit report on Friends of 
Marilyn F. O’Grady (FMO). 

All workpapers and related documentation are available for review in the Audit 
Division. Should you have any questions regarding this matter, please contact Tom 
Hintexmister or Wanda Thomas at 694-1200. 

Attachment: 
Final Audit Report on Friends of Marilyn F. O’Grady 
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Report of the 
Audit Division on 

January 15,2002 - December 31,2002 
Friends of Marilyn F, O'Grady 

Why the Audit 
Was Done 
Federal law permits the 
Commission to conduct 
audits and field 
investigations of any 
political committee that is 
required to file reports 
under the Federal 
Election Campaign Act 
(the Act). The 
Commission generally 
conducts such audits 
when a committee 
appears not to have met 
the threshold 
requirements for 
substantial compliance 
with the Act.' The audit 
determines whether the 
committee complied with 
the limitations, 
prohibitions and 
disclosure requirements 
of the Act. 

b 

F'uture Action 
The Commission may 
initiate an enforcement 
action, at a later time, 
with respect to any of the 
matters discussed in this 
report. 

' 2 U.S.C. §438(b). 

About the Committee b.2) 
Friends of Marilyn F. O'Grady (FMO) is the principal campaign 
committee for Marilyn F. O'Grady, Republican candidate for the 
U.S. House of Representatives from the state of New York, 
Fourth District. FMO maintains its headquarters in Garden City, 
New York. For more information, see the chart on the Campaign 
Organization, p.2. 

Financial Activity (p. 2) 
Receipts 
o From Candidate Loans 
o From Individuals 
o From Political Committees 
o Other Receipts 
o TotalReceipts 

o Total Disbursements 
Disbursements 

$255,000 
2 17,547 

12,160 
8,825 

$493,532 

$493,741 

Findings and Recommendations (p. 3) 
Misstatement of Financial Activity (Finding 1) 
Receipt of Prohibited Corporate Contributions (Finding 2) 
Receipt of Contributions that Exceed Limits (Finding 3) 
Disclosure of Loans (Finding 4) 
Failure to File 48 Hour Notices (Finding 5 )  
Disclosure of Contributions (Finding 6)  

Attachment I 
Page 2. of 1 5  
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Part I 
Background 
Authority for Audit 
This report is based on an audit of Friends of Marilyn-F. O’Grady, undertaken by the 
Audit Division of the Federal Election Commission (the Commission) in accordance with 
the Federal Election Campaign Act of 1971, as amended (the Act). The Audit Division 
conducted the audit pursuant to 2 U.S.C. #438’(b), which permits the Commission to 
conduct audits and field investigations of any political committee that is required to file a 
report under 2 U.S.C. 8434. Prior to conducting any audit under this subsection, the 
Commission must perform an internal review of reports filed by selected committees to 
detennine if the reports filed by a particular committee meet the threshold requirements 
for substantial compliance with the Act. 2 U.S.C. §438(b). 

- -- - 

Scope of Audit 
Following Commission approved procedures, the Audit staff evaluated various factors 
and, as a result, this audit examined: 

1. The receipt of excessive contributions and loans. 
2. The receipt of contributions from prohibited sources. 
3. The disclosure of contributions received. 
4. The disclosure of disbursements, debts and obligations. 
5. The consistency between reported figures and bank records. 
6. The compfeteness of records. 
7. Other committee operations necessary to the review. 

Changes to the Law 
On March 27,2002, President Bush signed into law the Bipartisan Campaign Reform Act 
of 2002 (BCRA). The BCRA contains many substantial and technical changes to the 
federal campaign finance law. Most of the changes became effective November 6,2002. 
Except for the period November 7,2002, through December 3 1,2002, the period covered 
by this audit pre-dates these changes. Therefore, the statutory and regulatory 
quirements cited in this report are those that were in effect prior to November 7,2002. 

/ Attachment 
Page of 1 5  
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Important Dates 
Date of Registration 
Audit Coverage 

Part I1 
Overview of Campaign 

Friends of Marilyn F. O’Grady 
March 21,2002 
January 15,2002 -December 31,2002 

Campaign Organization 

Headquarters 

Bank Information 
Bank Depositories 
BankAccounts 

Garden City, New York 

1 
1 Checking Account 

Treasurer 
Treasurer When Audit Was Conducted 
Treasurer During Period Covered by Audit 

Management Information 
Attended FEC Campaim Finance Seminar 
Used Commonly Available Campaign 

Who Handled Accounting and 
Management Software Package 

Recordkeeping Tasks 

Thomas Keller 
Thomas Keller 

No 
FECFile 

Volunteer Staff 

Overview of Financial Activity 
(Audited Amounts) 

Cash on hand @ January 15,2002 
Receipts 
o From Candidate bans  
o From Individuals 
o From Political Committees 
o Other Receipts 
Total Receipts 
Disbursements 
o Operating Expenditures 
Total Disbursements 

$ 0  

255,000 
2 17,547 

12,160 
8,825 

$493,532 

493.74 1 
$493,741 

Cash on hand @ December 31,2002 I $ -209 

Attachment I 
- - _ _ _  

Page 5 of 1 5  
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Part I11 
Summaries 

Findings and Recommendations 
Finding 1. Misstatement of Financial Activity 
FMO misstated receipts, disbursements, and cash balances during 2002. In response to 
the interim audit report, FMO amended its reports to correct the misstatements. 
(For more detail, see p. 4) 

Finding 2, Receipt of Prohibited Corporate Contributions 
FMO received 37 prohibited contributions from 33 different corporate entities totaling 
$9,195. Subsequently, FMO has refunded $6,650 to 20 of these entities. Therefore, 
prohibited contributions from 13 entities totaling $2,545 ($9,195 - $6,650) have not been 
refunded. 
(For more detail, see p. 5)  

Finding 3. Receipt of Contributions that Exceed Limits 
FMO received what appears to be $23,000 in excessive contributions from the 
Candidate's spouse. The Candidate maintains that the funds used to make the 
contributions were her personal funds. Nonetheless, in response to the interim audit 
report, FMO refunded $23,000 to the Candidate's spouse. . - ._ 
(For more detail, see p. 7) 

Finding 40 Disclosure of Loans 
FMO received a total of $55,000 in loans during the campaign that were not disclosed. In 
response to the interim audit report, FMO amended its reports to itemize each of these 
loans on Schedules A and C. 
(For more detail, see p. 9)  

h d i n g  50 Failure to File 48 Hour Notices 
FMO failed to file 48 hour notices for 8 contributions totaling $85,000. In response to 
the interim audit report, FMO stated that these notices were filed; however, they could 
not provide evidence of these filings. - 
(For more detail, see p. 10) 

Finding 60 Disclosure of Contributions 
FMO reported incorrect disclosure information for 42 contributions totaling $24,750. In 
response to the interim audit report, FMO amended its reports to correct these 
contributions. 
(For more detail, see p. 11) 

.I 

Attachment / *  
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.2002 Campaign Activity 

Opening Cask 
I Reported I Bank Records I Discrepancy 

Part Iv 

@i / 1 si02 
Receipts 

Disbursements 

Ending Cash Balance 
@ 123 112002 

4 

$43 1,158 $493,532 $62,374 
Understated , 

$404.3 16 $493.74 1 $89,425 
Understated 

$0 1 1,770' $0209 $1 1,561 
Understated 

Findings and Recommendations 

I Finding 1. Misstatement of Financial Activity 

summary 
FA40 misstated receipts, disbursements, and cash balances during 2002. In response to 
the interim audit report, FMO amended its reports to correct the misstatements. 

Legal Standard 
A. Contents of Reports. Each report must disclose: 

The amount of cash on hand at the beginning and end of the reporting period; 
The total amount of receipts for the reporting period and for the election cycle; 
and 
The total amount of disbursements for the reporting period and for the election 
cycle. 2 U.S.C. 9434(b)( 1). (2) and (4). 

B. Reporting Operating Expenditures. When operating expenditures to the same 
person exceed $200 within in election cycle, the committee must report the: 

Amount; 
Date when the expenditures were made; 

0 %  Name and address of the payee; and 
Purpose of such operating expenditures. 11 CFR 5 104.3(b)(4)(i)(A). 

Facts and Analysis 
The Audit staff reconciled reported financial activity to bank records for 2002. The 
following chart outlines the discrepancies for receipts, disbursements, and the ending 
cash balance on December 31,2002. Succeeding charts explain the reasons for the 
misstatements. 

Comparison of Disclosure Reports and Bank Records 

$0 I $0 I $0 I 

FMO's reported cash balance on 12/31/02 docs not foot due to mathematical discrepancies. 
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0 Candidate Loan Not Reported (See Finding 4.) + $ 55,000 
Contributions Reported Twice3 - 17,580 
Contributions Reported with Wrong Amount - 325 
Contributions Not Reported - - -  -.- - -  + - 17,430 

Net Understatement of 2002 Receipts $ 62,374 
Unexplained Differences + 7,849 

The understatement of receipts was the net result of the following: 

. 

______ ~~ 

0 Disbursements Not Reposed 
a. Media Services 
b. Campaign Materials 
c. GOW Telephone Calls 
d. Miscellaneous Operating Expenses and Bank Charges 
Disbursements Reported Twice’ 

The understatement of disbursements was the net result of the following: 

+ $ 85,135 
+ 35,254 
+ 6,433 
+ 63 1 
- 37,888 - 

Unexplained Differences 
0 Net Understatement of 2002 Disbursements 

- 140 
$ 89,425 

Closing Cash on Hand: 
mM0 misstated the cash balance throughout the year 2002 because of the errors described 
above. In addition, the correct cash balance was not carried forward from the handwritten 
12 Day Pre-Primary Report to the computer generated October Quarterly Report. On 
December 31,2002, the cash balance was understated by $11,561. 

At the exit conference, the Audit staff explained the reasons for the misstatements and 
provided schedules of the reporting discrepancies. The Candidate expressed a 
willingness to make the necessary changes to correct the reported figures. 

Interim Audit Report Recommendation and Committee Response 
In response’ to the recommendation in the interim audit report, FMO filed amended 
reports to correct the misstatements. 

hdlng  2. Receipt of Prohibited Corporate Contributions 

s-ary 
FMO received 37 prohibited contributions from 33 different corporate entities totaling 
$9,195. Subsequently, FMO has refunded $6,650 to 20 of these entities. Therefore, 

’ FMO overlapped the covetage dates for the 12 Day Prc-Primary and October Quarterly Reports causing a 
duplication of financial activity between July 1,2002 and August 22,2003. A contribution of $50 was also 
reported on the July Quarterly, 12 Day Pre-Primary, and October Quarterly Reports. 
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prohibited contributions from 13 entities totaling $2,545 ($9,195 - $6,650) have not been 
refunded. 

Legal Standard 
A. Receipt of Prohibited Corporate Contributions. Political campaigns may not 
accept contributions made from the general treasury funds of corporations. This 
prohibition applies to any type of corporation including a non-stock corporation, an 
incorporated membership organization, and an incorporated cooperative. 2 U.S.C. 
544 1 b. 

B. Questionable Contributions. If a committee receives a contribution that appears to 
be prohibited (a questionable contribution), it must follow the procedures below: 

1. 

2. 

3. 

4. 

5. 

Within 10 days after the treasurer receives the questionable contribution, the 
committee must either: 

R e m  the contribution to the contributor without depositing it; or 
Deposit the contribution (and follow the steps below). 11 CFR §103.3(b)(l). 

If the committee deposits the questionable contribution, it may not spend the 
funds and must be prepared to refund thein. It must therefore maintain sufficient 
funds to make the refunds or establish a separate account in a campaign 
depository for possibly illegal contributions. 1 1 CFR 5 103.3@)(4). 
The committee must keep a written record explaining why the contribution may 
be prohibited and must include this information when reporting the receipt of the 
contribution. 1 1 CFR Q 103.3(b)(5). 
Within 30 days of the treasurer's receipt of the questionable contribution, the 
committee must make at least one written or oral request for evidence that the 
contribution is legal. Evidence of legality includes, for example, a written 
statement from the contributor explaining why the contribution is legal or an oral 
explanation that is recorded by the committee in a memorandum. 11 CFR 
8 103.3(b)( 1). 
Within these 30 days, the committee must either: 

Confirm the legality of the contribution; or 
Refund the contribution to the contributor and note the refund on the report 
covering the period in which the refund was made. 11 CFR Q 103.3(b)( 1). 

Facts and A n a I y s i F  
A review of contributiodas received by FMO resulted in the identification of 37 
contributions from 33 different corporate entities totaling $9,195. Approximately 38% of 
the identified entities were professional corporations. 

- 

At the exit conference, FMO was provided a list of those contributions from corporations. 
The Candidate recognized many of the professional corporations on the list and explained 
that she was unaware that contributions from such entities were prohibited. The 
Candidate also stated that these individuals probably intended to contribute using their 
personal accounts but may have accidentally used their business checks. Nonetheless, the 
Candidate acknowledged that she would contact the individuals to offer refunds. 
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Subsequent to the exit conference, FMO provided check copies to support refunds to 12 
contributors totaling $3,550. 

FMO did not establish a separate account for questionable contributions and did not 
maintain a sufficient balance to refund impermissible contributions for a majority of the 
period after October 7,2002. 

Interim Audit Report Recommendation and Committee Response 
The Audit staff recommended that FMO provide evidence that these contributions are not 
prohibited or refund the remaining $5,645 in contributions identified as being prohibited. 
If funds were not available to make the necessary refund, then the Audit staff 
recommended the refund amount due be disclosed on Schedule D (Debts and 
Obligations) until funds become available to make the refunds. 

In response to the recommendation in the interim audit report, FMO provided check 
copies to support additional refunds to 8 contributors totaling $3,100. To date, FMo has 
provided documentation to support refunds to 20 entities totaling $6,650. Therefore, 
prohibited contributions from 13 entities totaling $2,545 ($9,195 - $6,650) have not been 
refunded. 

I Finding 3. Receint of Contributions that Exceed Limits I 
summary 
FMO received what appears to be $23,000 in excessive contributions from the 
Candidate’s spouse. The Candidate maintains that the funds used to make the 
contributions were her personal funds. Nonetheless, in response to the interim audit 
report, FMO refunded $23,000 to the Candidate’s spouse. 

Legal Standard 
A. Authorized Committee Limits, An authorized committee may not receive more 
than $l,OOO per election from any one person. 2 U.S.C. §§441a(a)(l)(A) and (0; 11 CFR 
55 llO.l(a) and (b) and 110.9(a). 

B. Contribution, The term contribution includes any loans (excluding a bank loan), a 
guarantee, endorsement, and any other form of security. A loan which excee i; the 
contribution limitations of 2 U.S.C. 441a and I1 CFR 8 110 shall be unlawful whether or 
not it is repaid. 11 CFR 99100.7(a)(l)(i)(A) 

C. Expenditures by Candidates. Candidates for Federal office may make unlimited 
expenditures from personal funds. 11 CFR 5 1 10.10(a) 

D. Definition of Personal Funds. Personal funds of the candidate include the 
following: 

Attachment I 
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1. Any assets which, under applicable state law, at the time he or she became a 
candidate, the candidate had legal nght of access to or control over, and with respect to 
which the candidate had either: 

a. Legal and rightful title, or 
b. An equitable interest 

- .  - . -  
2. Salary and other earned income from bona tide employment and dividends and 
proceeds from the sale of the candidate’s stock or other investments. 11 CFR 
Q110.10(b)(2). 

Facts and Analysis 
During October of 2002, FMO received a total of $25,000 in loans from a business bank 
account in the name of the Candidate’s spouse. These loans were made by two checks, 
one for $15,000 and the other for $lO,OOO, that were imprinted only with the name and 
credentials of the Candidate’s spouse as the account holder. According to the Candidate, 
this account is maintained for the dental practice operated by her spouse. 

At the exit conference, the Audit staff requested further documentation from the 
Candidate to support that she had either legal and rightful title or an equitable interest in 
the account in her spouse’s name. The Audit staff explained that without such 
documentation, the loans would be considered a contribution from her husband solely 
and result in a $23,000 excessive contribution to FMO ($25,000 less the $2,000 
combined limits for the primary and general elections). The Candidate indicated she 
would request the necessary documentation from the bank and stated her understanding 
that the account was a joint asset according to laws of the state of New York. 

Subsequent to the exit conference, the Candidate stated that she had attempted to obtain 
account information from the bank but was told that retrieving the records would be time 
consuming because the account was established long ago and before the bank changed 
ownership. The Candidate provided a notarized letter from her spouse explaining that 
since the account represents income from his dental practice and is reportable as their 
combined income for federal taxes, it was their understanding that the funds were a joint 
asset and thereby permissible for use in the campaign. 

With regards to her comments on joint assets under New York law, the Audit staff sought 
legal p i c  mce from the Commission’s Office of General Counsel (OGC). Based on a 
review of the available facts, Om’s provided a legal analysis of applicable New York 
maritaI property laws and detennined these laws did not support the Candidate’s # 

contention that the funds in her spouse’s account were joint assets. OGC3 legal analysis 
stated, in part, that New York marital property laws provide that any property acquired by 
either spouse during the marriage is “marital property” regardless of how the property 
was acquired or titled. The law further provides that, upon dissolution of the maniage, 
marital property is equitably divided between the spouses pursuant to certain factors set 
forth in the statute. Nevertheless, several courts have concluded that a spouse has no 
vested rights in marital property titled in the name of the other spouse unless and until 
there has been an entry of judgment dissolving the marriage. Consequently, even if the 
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funds used to make the loans constitute “marital property” under New York law, Ms. 
O’Grady does not have any vested right to such property, if it is titled in Mr. O’Grady’s 
name, until the marriage is legally dissolved. 

The Audit staffs information on this account was limited to copies of bank statements 
and a copy of one of the contribution checks. Without third party documentation to 
support the Candidate’s legal and rightful title or an equitable interest in this account, the 
Audit staff considers the funds loaned to FMO as solely from the Candidate’s spouse. 

FMO did not establish a separate account for questionable contributions and did not 
maintain a sufficient balance to refund impermissible contributions for a majority of the 
period after October 7,2002. 

Ute* Audft Report Recommendation and Committee Response 
The Audit staff recommended that FMO provide evidence the contributions were made 
from the Candidate’s personal funds. Absent such evidence, it was recommended that 
FMO refund $23,000 to the Candidate’s spouse. If funds were not available to make the 
necessary refund, then the Audit staff recommended the refund amount due be disclosed 
on Schedule D until funds become available to make the refunds. 

In response to the recommendation in the interim audit report, the Candidate reiterated 
her argument that these funds were her personal assets since they were reportable 8s 
combined income for tax purposes. Nonetheless, FMO provided a copy of a $23,000 
check from a joint checking account of the Candidate and her spouse to FMO and a COPY 
of a check in the same amount from FMO to the Candidate’s spouse for the refund of the 
excessive amount. 

Finding 4. Disclosure of Loans 

summarg 
FMO received a total of $55,OOO in loans during the campaign that were not disclosed on 
Schedules A. In response to the interim audit report, FMO amended its reports to itemize 
each of these loans on Schedules A and C. 

Legal Standard 
A. Contents of Reports. Each report must disclose for the reporting period and for the 
election cycle, the total amount of loans made by or guaranteed by the candidate and the 
identification of each person who makes, endorses or guarantees a loan to the committee. 
2 U.S.C. §§434(b)(2)(G) and (3)(E) 

B. Continuous Reporting Required. A political committee must disclose the amount 
and nature of outstanding debts and obligations until those debts are extinguished. 2 
U.S.C §434(b)(8) and 1 1 CFR $0 1O4.3(d) andl04.1 l(a). 

-- Attachment / 
Page 
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C. Separate Schedules. A political committee must file separate schedules for debts 
and obligations owed by the committee, together with a statement explaning the 
circumstances and conditions under which each debt and obligation was incurred or 
extinguished. 1 1 CFR 3 104.1 l(a). 

D. Itemizing Loans. Each person who makes a loan to the political committee during 
the reporting period must be disclosed with the following information: 

Identification of any endorser or guarantor of the loan; 
The date the loan was made; 
The amount of the loan. 1 I CFR §1M03(a)(4)(iv). 

Facts and Analysis 
During the period covered by the audit, FMO received a total of $255,000 in loans from 
accounts of the Candidate or candidate's spouse. This amount was comprised of eight 
separate loans made to FMO at various times throughout the campaign. FMO must 
itemize the initial receipt of each loan on Schedules A (Itemized Receipts) for Line 13 
( h a s )  in addition to continuously qorting the principal amount owed by FMO for 
each loan on Schedules C (bans). However, a review of FMO's reports indicated that 
the initial receipt of two loans, one for $40,000 and the other for $15,000, were not 
itemized on Schedules A or on the Detailed Summary page of the 12 Day Pre-General 
report (See misstatement of receipts in Finding l)? In addition, FMO did not 
continuously report the principal amount of each loan owed on Schedules C for all 
reporting periods. - 

At the exit conference, FMO was informed of the inaccuracies with the reporting of 
loans. The Candidate indicated that all necessary amendments would be filed to 
accurately disclose each of the loans made to FMO. 

Interim Audit Report Recommendation and Committee Response 
In response to the recommendation in the interim audit report, FMO amended reports to 
itemize each of these loans on Schedules A and Schedules C. 

I Flndine 5. Failure to File 48 Hour Notices , I 
SIImmnrrr 
FMO failed to file 48 hour notices for 8 contributions totaling $85,000. In response to 
the interim audit report, FMO stated these notices were filed; however, they could not 
provide evidence of these filings. 

Although FMO never reported $SS,OOO in receipts on Line 13 of the Detailed Summary Page for the 12 
Day Pre-General Report, FMO did subsquently disclose the $40,000 loan from the candidate's personal 
funds on Schedule C of the 30 Day Post General Report. 

4 
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Loans from Candidate 
Loans from Candidate’s 

Legal Standard 
Last-Minute Contributions (48 Hour Notice). Campaign committees must file special 
notices regarding contributions of $1,000 or more received less than 20 days but more 
than 48 hours before any election in which the candidate is running. This rule applies to 
all types of contributions to any authorized committee of the candidate, including: 

Contributions from the candidate; 
Loans from the candidate and other non-bank sources; and 
Endorsements or guarantees of loans from banks. 11 CFR 0 104.5(f). 

$50,000 $20,000 $70,000 
$10,000~ $10,000 

Facts and Analysis 
The Audit staff reviewed those contributions of$1,000 or more that were received during 
the 48 hour notice filing period for the primary and general elections. FMO failed to file 
48 hour notices for 8 contributions totaling $85,000 as summarized below. 

spouse 
Contributions from 
Individuals & PAC’s 

I Contribution Type I Primary I General Total I I 

$1,000 $4,000 $5,000 

48 Hour Notices Not Filed 
I 

$5 1,000 $34,000 $85,000 
~ ~~ ~ 

At the exit conference, the Candidate was informed of the failure-to file 48 hour notices. 
The Candidate stated that many of the other 48 hour notices were filed properly and the 
non filing of these notices was probably a reporting oversight. 

Interim Audit Report Recommendation and Committee Response 
In response to the recommendation in the interim audit report, FMO stated that it was 
their understanding that these notices were filed; however, they could not produce 
evidence of these filings. 

I Finding 6. Disclosure of Contrihtions I 
- 

S-ary 
FMO reported incorrect disclosure information for 42 contributions totaling $24,750. In 
response to the interim audit report, FMO amended its reports to correct these 
contributions. 

’ This amount is included in the total of contributions from the Candidate’s spouse discussed in Finding 3. 
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Legal Standard 
A. When to Itemize. Autriorized candidate committees must itemize any contribution 
from an individual if it exceeds $200 per election cycle either by itself or when 
aggregated with other contributions from the same contnbutor; 2 U.S.C. 5434(b)(3)(A). 

B. Election Cycle. The election cycle begins on the first day following the date of the 
previous general election and ends on the date of the next general election. 11 CFR 
5 100.3(b). 

C. Definition of Itemization. Itemization of contributions received means that the 
recipient committee discloses, on a separate schedule, the following information: 

The amount of the contribution; 
The date of receipt (the date the committee received the contribution); 
The full name and address of the contributor; 
In the case of contributions from individual contributors, the contributor’s 
occupation and the name of his or her employer; and 
The election cycle-todate total of all contributions from the same contributor. 
CFR 55100.12 and 104.3(a)(4) and 2 U.S.C. 9434@)(3)(A) 

11 

Facts and Analysis 
The Audit staff reviewed all contributions from individuals requiring itemization on 
Schedules A and identified 42 contributions totaling $24,750 that FMO failed to properly 
disclose. The majority of these contributions were e m s  because €340 incorrectly 
aggregated contributions received from the same individuals. FMO’S problem with 
aggregating contributions was due, in part, to those contributions reported on handwritten 
reports that were not aggregated with those contributions included on later computer 
generated reports. 

At the exit conference, the Audit staff provided FMO schedules of those contributions 
noted above. The Candidate acknowledged that the reporting inaccuracies were the result 
of the filing problems encountered by the committee. She also stated her willingness to 
amend the reports to correct any inaccuracies. 

Interim Audit Report Recommendation and Committee Response 
In response to the recommendation in the interim audit report, FMO amended its reports 
to correct these contributions. 

h 
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Marilyn 
mYGRADY 
for Longress 

4th District 

Vote for 
Dr. Marilyn O’Grady 

Republican, Conservative and 
Right to Life Candidate 

Con, Dress w Oman 
For Long Island’s 

4th Congressional District 

Election Day - Tbesday, November 5,2002 
THE DIFFERENCES BETWEEN O’GRADY AND MCCARTHY 
W h y  do chronic problems in our 

society continue to exist and get 
worse with each passing year? It is 
because many politicians are more 
interested in keeping their jobs than 
standing-up to special interest 
groups. These groups seek to maxi- 
mize their gains at the expense of 
society as a whole. This must 
change. 

On Election Day 2002 voters in 
Long Island’s 4th Congressional Dlstrict will have an 
opportunity to send someone to Washington who is not 
beholden to special interest groups; someone who will 
work in Congress as the Representative for all the cinzens 
in our district. 

That person is Marilyn O’Grady. 

Marilyn O’Grady is very different from the 
Democratic incumbent, Carolyn McCarth) 

Marilyn O’Grady supports President Bush’s efforts to 
keep our nation’s military sons and daughters modernly 
equipped so that our nation can effectivelv fight the \tar 

agdtnbt terr\vism Carolvn 
XtcCarth\ hJ> \ o t d  to cut h!ilitar) 
and Intelligence spcnding. 

Marilyn O’Grady is keenly 
focused on the immediate and vital 
needs of our Homeland Security 
Department’s efforts. to protect our 
nation‘s airports Carolyn McCarthg 
voted S titneb against Homeland 
Securiw. 

Marilyn O’Grady has extensive medical training, and 
as a surgeon and rpert in toxicology, she brings to 
Washington an exp mise that is very much needed with 
the present threat of chemical weapon3 Her medical 
training provides our nation with J Congresswoman with 
extraordinar). qualifications Carolyn McCarthy does not 
have these credentials McCarth) has been silent in bat- 
tling this danger 

Marilyn O’Grady, as a doctor, as a woman, as an 
.elected leader, will return our Long island 
Congressional District to its proud heritage of respcct- 
ing all human life Carolin btcCarth,’s voting record 
clearl\ 5hms she will not 
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We need Marilyn to increase 

the pressure for lower - taxes: 

McCarthy may have voted for 

President's Bush's tax cuts, but she 

refused to make them permanent. 

we need Marilyn to tell HMOs and health lnsurance 

carriers that what might be an experimental procedure to 

them, could be the last chance for a patient to find a cure 
for hls life-threatening condition. During McCarthv's 

tenure in Congress, legslation concerning aiiordable and 

comprehensive healthcare has not been enacted 

we need Marilyn to end the atrocity of partial birth 

abortion - something which hicCarthy has voted in favx 
of four times. 

I -  

* we need Marilyn to protect the unborn child from 

criminal assault. The Unborn Victims of Violence Act 

would criminalite an assault not only against a preg- 

nant mother, but also against the unborn child she 

wants to bring into this world. McCarthy voted against 

this legislation. 

We need Marilyn to vote to d e  it illegal to trans- 

port a minor across state lures for an abbrtion without the 

knowledge or consent of her parents. Marilyn, an experi- 

enced doctor, recognizes the dangerous complications that 

can accompany a surgical procedure such as an abortion. 

h d y n  would support legislation aimed at protecting 

minors. McCarthy has voted against such legislation. 

t 

We need Marilyn to push for increasing the penalties 

for white collar crime and criminaliring all conflicts of 

interest which allow executives to steal millions of dollars 

from their companies. 

a 
a 
a Marilyn F. O'Crady. age 48, was born and raise 
: 

i 
: 
: e 

She graduated from Holy Trinity High School and 
john's University. Thereafter, she received her r n s  
Dr. O'Grady has been practicing ophthalmology i: 
serving on the medical staff at WinthmpUniver 
University Medical Center. Marilyn lives with her 

\lanl\n's \ isits to the cammuniricb L-t the 4th C.>ngr-%ional D~strrcr 
a,ttractd crowds. and hcr support 13 growing each ,h 

In the Republican Primary held on September 10,2002, 
Marilyn received more votes than her two opponents 
combined - former Congressman, Daniel Frisa, who served 
in the House of Representatives from 1994 to 1996, and 
Steven Irace. In the Conservative Primary, Marilyn also 
won a decisive victory against Mr. Frisa (Mr. Irace was not 
on the ballot). 

Last, but not least, Marilyn received the Right to Life 
endorsement early in the campaign based on her unwa- 
vering commitment to defend the rights of the unborn 
child from the moment of conception to natural birth. 

Marilyn has been received warmly and given enthusi- 
astic support by area residents as proven by her decisive 
primary election victories. This support has also been evi- 
dent in her general election campaign effort against 
Carolyn McCarthy. Hundreds of volunteers have manned 
the phones and gone door to door delivering campaign Iit- 
erature to their friends and neighbors in the 4th 
Congressional District testifying to the deep level of com- 
mitment and belief the community has in Marilyn. 
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Mmlyn LS currently serving as a 
board member of the Long Island 

good standing of the Nassau County 

MuriZyra has decided to run for Congress against CaroIyn 

deserves Ucongresswmn who evil2 fight for justice, decency und 
catholic League and a member McCUrthy because the 4th C O n f l e S S i d  District needs and 

- Medical Society. fa i rness inour society. 



I 

I 

Marilyn pledges to be your Congresswoman who stands for prmciple. Durmg this campaign, Marilyn has met with 
thousands of citizens from the 4th Congressional District. They have made their concerns known to her. Based on 
these conversations, the followmg is Marilyn's legislative agenda: 

Manlyn OGrady will work with Wce Resident 
Dick Chancy and the Bush Adnunismon io 

sangthen our nauon's defenses 

1) Make our countn saie riom ternorws IR 
securmg our borders. improt ing our mtelli- 
gence agencies and adequateh d i n g  our 
national defense Manlyn strongl) supports 
President Bush in his efforts to root out ternor- 
I S 0  

2) Reduce the choking let el of cues imposed 
on OUT citlfens by makmg the Bush tax cut 
permanent, reducmg capital gains tax and 
elimrnating the tax on Social Secuncy. 

3) Effectively reform and improt e healthcare 
by granrmg much more autonomb to patients 
d phvsicians enabling them to decide what 
care IS appropriate instead of leat ing chat deci- 
sion to a health murance carrier or HX10 

4) Enable parents in ailing school districts to 
have their children educated in a school of 
theu choice. 

5) Defend the rights of the unborn child from 
the moment oi conception to natural birch 

6) Vigorouslv prosecute u hire collar criminal\ 
who steal the assets of corporations and 
retirees' 401k accounts 

Manlyn OGrady and former Israeli Prime 
Minister. Benjamin Ncranyahu. share a 

vision for peace in chc world 

Manlyn OGrady will work with \ice Rehident 
Dick Chancy and h e  Bush Admnisualion io 

smngthen our nation's defenses 

You have heard these comments before. "Nothmg ever changes," and "What 
can one person doF 

Your vote for Marilyn O'Grady will help send a 
Marilyn has positive answers to these statements. proven professional to our nation's Capital. 

While in Washington, she will act in the best 
Marilyn believes that change can happen and that one person can make 
a difference She ~ ~ I I C V C S  that a Smgk mdividual who IS dedicated and hard interests of Long Island residents and W d l  not 

cater to outside special interest groups. workmg. with the tenacity to keep on fightmg, no matter the odds, will even- 
tually wcceed 

With great personal sacrdice and effort, Marilyn is challenging an 
entrenched incumbent who IS backed by powerful special interest groups 
with agendas that arc inconsistent with the values of the citizens of the 4th 
Cangrcsional h n i c t  Marilyn IS asking you 10 g~ve her a chance to make a 
dlffercnce, a chance to provide the leadership necessary to make our country 
mote just and decent 

Carolyn McCarthy has been an metfective leader over the past six years She 
rarely speaks on the floor of the Congress, and she IS not a member of any 
hlgh-riding congressional committees Her campaign suppon comes from 
Liberal special mtcrut groups - from as far away as Hollywood She has refwd 
to hold Town Meetmgs to meet with Long Island citizens in the 4th 
Congressional Dlstrict Clearly, Carolyn McCarthy IS out of touch with the 
needs of our communities 

Marilyn will extend to each and ever). resident in the 4th 
Congressional District the same care that she has extended to her 
many thousands of patients We need a Doctor in the House Dr 
Marilyn OGrady 

Over 50,000 of these circulars have been left at homes 
and offices throughout the 4th Congressional District 
by hundreds of volunteers who believe that 
Marilyn O'Q-udy Can Make A Difference. 

VOTE FOR MARILYN O'GRADY ON ELECTION DAY 
NOVEMBER 5,2002 

AND HELP HER MAKE A DIFFERENCE. 
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a MURS 5334/5341& AR 04-04 
Friends of Marilyn F. O’Grady 

O’Grady C o d t t e e  Website vs. Leaflet - Image Comparison 

O’Grady Campaign Logo: left image on Committee’s website. Similar logo on right used in leaflet, page 1. Same 
design, but different fonts. 

Marilyn O’Grady with supporters: left photo on the Comrmttee’s website (“Issues” page). Same photo is in the 
leaflet, page 2. The leaflet photo is not cropped as narrowly as the website photo. 
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e MURS 5334/5341& AR 04-04 
Friends of Marilyn F. O’Grady 

Marilyn O’Grady in her Office: left photo on Committee’s website (“Biography” page). Similar photo in the 
leaflet, page 3, with same pose, outfit, and location, but the leaflet photo is not cropped and it is from a different 
angle. 
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MURS 5334/5341& AR 04-04 
Friends of Marilyn F. O’Grady 

Marilyn O’Grady at campaign event at Stewart Manor w/fire truck: left photo on Committee’s website (linked 
from “Campaign Trail” page: www.ogrady2002.codstewart.html). Photo on right in leaflet, page 3, with same 
outfit, exteriors, and location. 

Marilyn O’Grady at campaign event at Rockville Centre: left photo on Committee’s website (linked from 
“Campaign Trail” page: www.ogrady2002.codnews2.html). Photo on right in leaflet, page 4, with same outfit, 
interiors, and location. 
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MURS 5334/5341& AR 04-04 
Friends of Marilyn F. O’Grady 

Marilyn O’Grady’with former Israeli Prime Minister Benjamin Netanyahu: left photo on Committee’s website. 
Same photo used in leaflet, page 4. The leaflet photo is cropped smaller than the website photo. C‘J 

alfi 

Marilyn O’Grady with Vice President Dick Cheney: left photo on Committee’s website. Same photo used in the 
leaflet, page 4, but misspelled as “Chaney.” The leaflet photo is cropped shorter than the website photo. 

NOTE: Although the above photographs are similar, the photographs used in the leaflet m y  &l have come from 
other publicly available sources, such as oflcial campaign flyers, pamphlets, or mailings. 
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